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�
2Q'HFHPEHU ��� ����� WKH GLVWULFW FRXUW� XSRQ WKH DJUHHPHQW RI WKH

SDUWLHV� GLVPLVVHGZLWK SUHMXGLFH'HIHQGDQWV&RWWRQ&RUUHFWLRQDO )DFLOLW\
DQG 'XDQH /� :DWHUV +RVSLWDO� 'U� 3ULFH DQG WKH -RKQ 'RH GHIHQGDQWV
ZHUH YROXQWDULO\ UHPRYHG IURP WKLV FDVHZKHQ/H0DUEH ILOHG KLV DPHQGHG
FRPSODLQW ZLWKRXW DQ\ UHIHUHQFH WR WKHVH SDUWLHV� 2Q0DUFK ��� ����� WKH
GLVWULFW FRXUW DFFHSWHG WKH PDJLVWUDWH MXGJH¶V UHSRUW DQG UHFRPPHQGDWLRQ
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WR JUDQW )DLUEDQNV¶V DQG 6WUDXE¶V PRWLRQV IRU VXPPDU\ MXGJPHQW EDVHG
XSRQ TXDOLILHG LPPXQLW\� /H0DUEH LV QRW DSSHDOLQJ WKH GLVWULFW FRXUW¶V
GHFLVLRQ RQ )DLUEDQNV¶V DQG 6WUDXE¶V PRWLRQV IRU VXPPDU\ MXGJPHQW�
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C!� 6)" � " !=� +�% ?' $ �� �$� !� 6)" � �6+&$-,&)�(�D� � ��)(&
��� (*)F�AC����DB�!&��1�A�)+( +=)�� ���!&��IB�
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#�""�?)(.� *!E�� � �(� �-.-+&� ���� �//I�� �$�� �)+( +=)� +!?
� �!$6 � !.!)(�� !+�� �!$6 G+� !6*�% (�'!*�6 ,�% �H-)& 
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�
6HH DOVR 6DQGHUIHU Y� 1LFKROV� �� )��G ���� ��� ��WK &LU� �����

�³'HOLEHUDWH LQGLIIHUHQFH� KRZHYHU� GRHV QRW LQFOXGH QHJOLJHQFH LQ
GLDJQRVLQJ D PHGLFDO FRQGLWLRQ�´� �FLWLQJ (VWHOOH� ��� 8�6� DW ���� �� 6�
&W� DW �����

�
6HH DOVR &KULVQHU Y� &RPSOHWH $XWR 7UDQVLW� ,QF�� ��� )��G �����

���� Q�� ��WK &LU� ����� �³,W KDV EHHQ WKH SROLF\ RI WKLV FLUFXLW WKDW RQH
SDQHO FDQQRW RYHUUXOH WKH GHFLVLRQ RI DQRWKHU SDQHO DEVHQW HLWKHU
LQWHUYHQLQJ 6XSUHPH &RXUW DXWKRULW\ WR WKH FRQWUDU\ RU RWKHU
FLUFXPVWDQFHV ZKLFK UHQGHU WKH SUHFHGHQW FOHDUO\ ZURQJ� >FLWDWLRQ
RPLWWHG@ � � � ,W LV P\ KRSH WKDW ERWK WKH PDMRULW\
V GLVUHJDUG IRU FLUFXLW
SUHFHGHQW DQG LWV PLVDQDO\VLV RI WKH EXVLQHVV QHFHVVLW\ LVVXH ZLOO EH
UHJDUGHG DV DEHUUDWLRQDO�´� �.HLWK� -�� GLVVHQWLQJ��
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�$���)+( +=)� !,&-!""E�*$ ?� &'!&� )(# $ (, �� �7-&�	!$( "" G+
!##)*!>)&� +)%�"E� �$�>)* +� 	!$( "" G+� ��)()�(� �#� ?'!&� �$�
�)+( +=)��$�!(E�( �?)&'�!�% *),!"� *-,!&)�(�+'�-"*�'!> 
=(�?(�� � 	!$( "" G+� !##)*!>)&� &'-+� �$�>)* +� !(� �6@ ,&)> 
+&!(*!$*��(�&�!�+-6@ ,&)> ��( ��!(*�&')+�)+�?'�""E�)(+-##),) (&
&��+'�?�!(��).'&'��% (*% (&�>)�"!&)�(���������������J��
�	��!&���0�������1�	���&��!&��/0/�ACK�L' ��##),)!"�%-+&�6�&'
6 �!?!$ ��#�#!,&+�#$�%�?'),'�&' �)(# $ (, �,�-"*�6 �*$!?(
&'!&�!�+-6+&!(&)!"�$)+=��#�+ $)�-+�'!$%� F)+&+��!(*�' �%-+&�!"+�
*$!?�&' �)(# $ (, ��� �� ��K�L(��##),)!"G+�#!)"-$ �&��!"" >)!& �!
+).()#),!(&� $)+=� &'!&� ' � +'�-"*�'!> �� $, )> *�6-&�*)*�(�&�
?')" �(��,!-+ �#�$�,�%% (*!&)�(��,!((�&�-(* $��-$�,!+ +�6 
,�(* %( *�!+�&' �)(#"),&)�(��#��-()+'% (&�DB�

���&' � F& (&�&'!&�&' �%!@�$)&E���)(&+�&�� >)* (, �6 +)* +
�$��	!$( "" G+�!##)*!>)&� &�� +&!6")+'��$���)+( +=)G+�!"" . *
* ")6 $!& � )(*)## $ (, �� 
� $ +� ,&#-""E� *)+!.$  �� � �.!)(�
��������� !(*� ������� * %!(*� &'!&� ? � !��"E� !� +-6@ ,&)> 
+&!(*!$*�� �� $ �� !��"E)(.� &'!&� +-6@ ,&)> � +&!(*!$*� $ H-)$ +
� �!$6 � &�� +'�?� &'!&� �$�� �)+( +=)� !,&-!""E� )* (&)#) *� !
+ > $ *�6)" �*-,&� !+� &' ��$�6" %�!(*� &' (�� * +�)& �'!>)(.
)* (&)#) *� &' � �$�6" %�� �$���)+( +=)� + ? *� -�� � �!$6 �
!?!$ �&'!&�+-6+&!(&)!"�'!$%�?�-"*�")= "E�$ +-"&���7-&�&'!&�)+
+)%�"E�(�&�?'!&�&' �$ ,�$*� >)* (, �+'�?+�)(�&')+�,!+ �

�'!&�&' �-(*)+�-& *�$ ,�$*� >)* (, �+'�?+�)+�&'!&�6�&'��$�
�)+( +=)�!(*��$���),'-%�"��= *�#�$�!�" !=�)(�� �!$6 G+�6)" 
*-,&��!(*�?' (�&' E�#�-(*�(��" !=�� $$�( �-+"E�,�(,"-* *
&'!&�&' $ �?!+�(�( �!(*�,"�+ *�� �!$6 G+�)(,)+)�(����')" 
�$+���)+( +=)� !(*� �),'-%�%!E� '!> � ,�%%)&& *� % *),!"
%!"�$!,&), �?' (�&' E�#!)" *��$�� $"E�&��*)!.(�+ �� �!$6 G+
�$�6" %��&' E�*)*�(�&�>)�"!& �� �!$6 G+��).'&'��% (*% (&
$).'&+�������(�����������������12/��	��/0����J��I��/0�	���&�

����������� �������������������������� J

�
'U� 7DFLD ODWHU H[SODLQHG WKDW KH GLGQ¶W ³NQRZ ZKHWKHU LW ZDV D

FRPPRQ ELOH GXFW RU ZKHWKHU LW ZDV D FRPPRQ KHSDWLF GXFW´ EHFDXVH WKH
DGKHVLRQV LQ /H0DUEH¶V DEGRPHQ ZHUH VR WHUULEOH� -�$� DW ��� �7DFLD
'HS� DW ���� $FFRUGLQJ WR 'U� 7DFLD� ³>W@KH FRPPRQ KHSDWLF GXFW LV WKH
ELOH GXFW WKDW H[LVWV EHIRUH WKH F\VWLF GXFW HQWHUV� DQG WKH FRPPRQ ELOH
GXFW LV ZKHUH WKH ELOH GXFW H[LVWV EHWZHHQ DIWHU ZKHUH WKH F\VWLF GXFW KDV
HQWHUHG LW DQG ZKHUH LW HQWHUV LQWR WKH ERZHO� JRHV WKURXJK WKH SDQFUHDWLF
VXEVWDQFH DQG HQWHUV LQWR WKH ERZHO�´ -�$� DW ��� �7DFLD 'HS� DW ����

�
'U� 7DFLD WHVWLILHG WKDW KH FRXOG WKLQN RI QR UHDVRQ IRU D FOLS WR EH

RQ WKH FRPPRQ ELOH RU FRPPRQ KHSDWLF GXFW� -�$� DW ��� �7DFLD 'HS� DW
������� $FFRUGLQJ WR 'U� 7DFLD� LW ZRXOG QRW KDYH EHHQ XQXVXDO WR ILQG
D FOLS RQ WKH F\VWLF GXFW� ZKLFK ZRXOG KDYH WR EH WUDQVHFWHG GXULQJ D
JDOOEODGGHU UHPRYDO VXUJHU\� -�$� DW ��� �7DFLD 'HS� DW ������� +H
IXUWKHU H[SODLQHG WKDW WKH ELOH OLNHO\ ZRXOG KDYH VWRSSHG OHDNLQJ LI WKH
OHDN ZDV IURP WKH F\VWLF GXFW DV F\VWLF GXFW OHDNV ZRXOG HYHQWXDOO\ VHDO
RII� -�$� DW ��� �7DFLD 'HS� DW ����

�$���-$&!*��+ (&�� �!$6 �&�����& ���+�)&!"��(��-.-+&��I�
�//I�� � �(� �-.-+&� 2��� �//I�� �$�� 7"!)( � �!,)!� � $#�$% *
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7R VXSSRUW KLV IDFWXDO DOOHJDWLRQV WKDW 'U� :LVQHVNL NQHZ WKDW WKH

IOXLG LQ /H0DUEH¶V DEGRPHQZDV ELOH DQG WKDW 'U�:LVQHVNL NQHZ WKDW WKH

ELOH FDPH IURP D OHDN� /H0DUEH SURYLGHG WKH IROORZLQJ HYLGHQFH�

/H0DUEH SUHVHQWHG GHSRVLWLRQ WHVWLPRQ\ IURP 'U� 7DFLD� LQ ZKLFK 'U�

7DFLD DVVHUWHG WKDW WKH PXGG\ \HOORZLVK�EURZQ IOXLG KH HQFRXQWHUHG LQ

/H0DUEH¶V DEGRPHQ ZDV FOHDUO\ ELOH� 'XULQJ KLV GHSRVLWLRQ� 'U� 7DFLD

VWDWHG WKDW KH FRXOG WHOO WKH IOXLG LQ /H0DUEH¶V DEGRPHQ ZDV ELOH ³>M@XVW

E\ ORRNLQJ DW LW� %LOLDU\ IOXLG KDV D \HOORZLVK FRORU WR LW� ,W¶V VOLJKWO\

WKLFN� $QG WKLV ORRNHG H[DFWO\ OLNH ELOLDU\ IOXLG�´ -�$� DW ��� �7DFLD 'HS�

DW ���� $GGLWLRQDOO\� /H0DUEH SUHVHQWHG WHVWLPRQ\ IURP 'U� :LVQHVNL

KLPVHOI� ZKLFK VXJJHVWHG WKDW 'U� :LVQHVNL NQHZ WKDW WKH IOXLG LQ

/H0DUEH¶V DEGRPHQ ZDV ELOH� -�$� DW ��� )RU H[DPSOH� 'U� :LVQHVNL

DVVHUWHG WKDW WKH IOXLG ³ORRNHG OLNH DVFLWLF IOXLG�´ EXW ³IURP WKH FRORU RI LW

>KH@ WKRXJKW LW ZDV >ELOLDU\ IOXLG EHFDXVH@ >L@W ZDV OLJKWO\ WLQJHG \HOORZ

DQG WKHUH LVQ¶W DQ\WKLQJ LQ WKH DEGRPHQ WKDW ZRXOG JLYH LW WKDW FRORU RWKHU

WKDQ ELOH�´ -�$� DW �� �:LVQHVNL 'HS� DW ���� )LQDOO\� /H0DUEH SUHVHQWHG

HYLGHQFH WR VXSSRUW KLV DOOHJDWLRQ WKDW 'U� :LVQHVNL NQHZ WKDW WKH ELOH

FDPH IURP D OHDN� 6XFK HYLGHQFH LQFOXGHG DQ DIILGDYLW IURP'U� 6DUQHOOH�

VWDWLQJ WKDW DQ\ JHQHUDO VXUJHRQ ZKR KDG HQFRXQWHUHG WKH ILYH OLWHUV LQ

/H0DUEH¶V VWRPDFK ZRXOG KDYH NQRZQ WKDW WKH ³>E@LOH ZDV OHDNLQJ IURP

VRPH SODFH�´ -�$� DW ��� �6DUQHOOH $II��� /H0DUEH DOVR SURYLGHG

GHSRVLWLRQ WHVWLPRQ\ IURP 'U� :LVQHVNL� ZKR WHVWLILHG WR ORRNLQJ IRU WKH

VRXUFH RI WKH OHDN GXULQJ WKH -XO\ ��� ���� H[SORUDWRU\ VXUJHU\ DQG WR

VHHNLQJ KHOS IURP 'U� (LFKXP WR ILQG WKH VRXUFH RI WKH OHDN� -�$� DW ��

�:LVQHVNL 'HS� DW ���� 'U� :LVQHVNL DOVR WHVWLILHG�

4� <RX ZRXOG WKLQN WKDW KH KDG D ELOH OHDN RU D ELOH

REVWUXFWLRQ E\ ORRNLQJ DW WKHVH ODE UHVXOWV E\
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$� , PHDQ WKDW¶V ZKDW , ZRXOG LQWHUSUHW WKDW DV�

4� $QG \RX QH[W VDZ >/H0DUEH@ -XO\ ��WK� ��"

$� <HV�

4� $QG ZRXOG \RX WHOO XV ZKDW \RX FKDUWHG RQ WKDW
GD\"

$� , ZURWH WKH SDWLHQW LV IHHOLQJ PXFK EHWWHU WKDQ
\HVWHUGD\� +LV ERZHOV DUHPRYLQJ� KH¶V HDWLQJ� KDV
OHVV SDLQ DQG P\ SODQ ZDV WR DJDLQ SXW KLP RQ D
UHJXODU GLHW DQG UHSHDW KLV ODEV�

4� +DG \RX KDG WKH RSSRUWXQLW\ WR VHH WKH -XO\ ��WK�
�� ODEV DW WKDW SRLQW LQ WLPH"

$� <HV�

4� 'LG \RX VXVSHFW D ELOH OHDN DW WKDW SRLQW LQ WLPH
EDVHG XSRQ WKH ODEV"

$� 7KDW ZDV D FRQFHUQ� \HDK�
-�$� DW �� �:LVQHVNL 'HS� DW ��� �HPSKDVLV DGGHG��
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,Q VXSSRUW RI WKLV IDFWXDO DOOHJDWLRQ� /H0DUEH SUHVHQWHG GHSRVLWLRQ

WHVWLPRQ\ IURP'U�:LVQHVNL� LQZKLFK WKH GRFWRU H[SOLFLWO\ FRQFHGHG WKDW
DIWHU KH ³FRXOG ILQG QR FDXVH IRU WKH IOXLG � � � >KH@ HOHFWHG WR FORVH
>/H0DUEH@ XS�´ -�$� DW �� �:LVQHVNL 'HS� DW ���� /H0DUEH DOVR SURYLGHG
HYLGHQFH WR VKRZ WKDW 'U� :LVQHVNL GLG QRW UHIHU KLP WR D VSHFLDOLVW XQWLO
QHDUO\ WZR ZHHNV DIWHU KLV H[SORUDWRU\ VXUJHU\ RQ $XJXVW ��� ����� -�$�
DW �� �:LVQHVNL 'HS� DW ����

�
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IURP'U� 6DUQHOOH� LQZKLFK'U� 6DUQHOOH GHFODUHG WKDW DQ\ JHQHUDO VXUJHRQ

ZKR KDG HQFRXQWHUHG ILYH OLWHUV RI ELOH LQ /H0DUEH¶V DEGRPHQ ZRXOG
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KDYH NQRZQ WKDW ³>L@I VXUJHU\ ZDV WHUPLQDWHG DQG WKH VXUJLFDO LQFLVLRQ

ZDV FORVHG� WKH ELOH ZRXOG FRQWLQXH WR OHDN´ DQG WKDW ³>E@LOH OHDNLQJ LQWR

WKH SHULWRQHDO FDYLW\ ZRXOG FHUWDLQO\ FDXVH SDLQIXO� VHYHUH DQG SHUPDQHQW

LQWHUQDO LQMXULHV WR WKH SDWLHQW�´ -�$� DW ��� �6DUQHOOH $II��� /H0DUEH DOVR

SURYLGHG GHSRVLWLRQ WHVWLPRQ\ IURP'U�:LVQHVNL� LQ ZKLFK 'U�:LVQHVNL

DGPLWWHG WR KLV FRQFHUQV DERXW WKH IXUWKHU FROOHFWLRQ RI WKH SRWHQWLDOO\

FDXVWLF ELOH IOXLG LQ /H0DUEH¶V DEGRPHQ� :KHQ DVNHG LI 'U� :LVQHVNL

ZDV ³FRQFHUQHG WKDW DIWHU >KH@ VHZHG >/H0DUEH@ EDFN XS WKDW WKH IOXLG

ZRXOG FROOHFW DJDLQ�´ KH DQVZHUHG ³$EVROXWHO\�´ -�$� DW �� �:LVQHVNL

'HS� DW ����
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